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(5) Examples. The provisions of this
paragraph are illustrated by the fol-
lowing examples:

Example (1). X Corporation, which uses the
calendar year as its taxable year, maintains
a fund described in §391.1 X’s taxable income
(determined without regard to section 607 of
the Act) is $100,000, of which $80,000 is taxable
income attributable to the operation of
agreement vessels (as determined under
paragraph (b)(1) of this section). Under the
agreement, X is required to deposit into the
fund all earnings and gains received from the
investment or reinvestment of amounts held
in the fund, an amount equal to the net pro-
ceeds from transactions referred to in
§391.2(c), and an amount equal to 50 percent
of its earnings attributable to the operation
of agreement vessels provided that such 50
percent does not exceed X’s taxable income
from all sources for the year of deposit. The
agreement permits X to make voluntary de-
posits of amounts equal to 100 percent of its
earnings attributable to the operation of
agreement vessels, subject to the limitation
with respect to taxable income from all
sources. The agreement also provides that
deposits attributable to such earnings may
be in the form of cash or other property. On
March 15, 1973, X deposits, with respect to its
1972 earnings attributable to the operation of
agreement vessels, stock with a fair market
value at the time of deposit of $80,000 and an
adjusted basis to X of $10,000. Such deposit
represents agreement vessel income of
$80,000. At the time of deposit, such stock
had been held by X for a period exceeding 6
months. X does not elect under subparagraph
(2) of this paragraph to defer recognition of
the gain. Accordingly, under subparagraph
(1)(iii) of this paragraph, the deposit is treat-
ed as a deposit of $80,000 and X realizes a
long-term capital gain of $70,000 on March 15,
1973.

Example (2). The facts are the same as in
example (1), except that X elects in accord-
ance with subparagraph (2) of this paragraph
not to treat the deposit as a sale or ex-
change. On July 1, 1974, the fund sells the
stock for $85,000. The basis to the fund of the
stock is $80,000 (see subparagraph (1)(ii)(a) of
this paragraph). With respect to non fund
property, X recognizes $70,000 of long-term
capital gain on the sale includible in its
gross income for 1974. With respect to fund
property, X realizes $5,000 of long-term cap-
ital gain (the difference between the amount
received by the fund on the sale of the stock,
$85,000, and the basis to the fund of the
stock, $80,000), an amount equal to which is
required to be deposited into the fund with
respect to 1974, as a gain from the invest-
ment or reinvestment of amounts held in the
fund. Since the fund held the stock for a pe-
riod exceeding 6 months, the $5,000 is allo-
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cated to the fund’s capital gain account
under §391.4(c).

Example (3). The facts are the same as in
example (2), except that the fund sells the
stock on July 1, 1974, for $75,000. As the basis
to the fund of the stock is $80,000 with re-
spect to fund property, X realizes a long-
term capital loss on the sale (the difference
between the amount received by the fund on
the sale of the stock, $75,000, and the basis to
the fund of the stock, $80,000), of $5,000, an
amount equal to which is required to be
charged against the fund’s capital gain ac-
count under §391.4(e). Under subparagraph (2)
of this paragraph, X recognizes $70,000 of
long-term capital gain with respect to
nonfund property on the sale which is includ-
ible in its gross income for 1974.

Example (4). The facts are the same as in
example (2), except that on July 1, 1974, X
makes a qualified withdrawal (as defined in
§391.5(a)) of the stock and uses it to pay in-
debtedness pursuant to §391.5(b). On the dis-
position by X considered to occur under sub-
paragraph (3) of this paragraph on the quali-
fied withdrawal, X recognizes $70,000 of long-
term capital gain with respect to nonfund
property, which is includible in its gross in-
come for 1974, and a long-term capital gain of
$5,000 with respect to fund property, an
amount equal to which is allocated to the
fund’s capital gain account under §391.4(c).
The fund is treated as having a qualified
withdrawal of an amount equal to the fair
market value of the stock on the day of
withdrawal, $85,000 (see subparagraph (3) of
this paragraph). In addition, $85,000 is ap-
plied against the various accounts in the
order provided in §391.6(b). The basis of the
vessel with respect to which the indebted-
ness was incurred is to be reduced as pro-
vided in §391.6(c).

Example (5). The facts are the same as in
example (2), except that X withdraws the
stock from the fund in a nonqualified with-
drawal (as defined in §391.7(b)). Under sub-
paragraph (4) of this paragraph, X recognizes
no gain or loss with respect to fund or
nonfund property on such withdrawal. An
amount equal to the basis of the stock to the
fund ($80,000) is applied against the various
accounts in the order provided in §391.7(c),
and is taken into account in computing X’s
taxable income for 1974 as provided in
§391.7(d). In addition, X must pay interest on
the withdrawal as provided in §391.7(e). The
basis to X of the stock is $10,000 notwith-
standing the fact that the fair market value
of such stock was $85,000 on the day of with-
drawal (see paragraph (g)(4) of this section).

§391.3 Nontaxability of deposits.

(@) In general. Section 607(d) of the
Act sets forth the rules concerning the
income tax effects of deposits made
with respect to ceilings described in
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section 607(b) and §391.2. The specific
treatment of deposits with respect to
each of the subceilings is set forth in
paragraph (b) of this section.

(b) Treatment of deposits—(1) Earnings
of agreement vessels. Section 607
(d)(1)(A) of the Act provides that tax-
able income of the party (determined
without regard to section 607 of the
Act) shall be reduced by an amount
equal to the amount deposited for the
taxable year out of amounts referred to
in section 607(b)(1)(A) of the Act and
§391.2(a)(1)(i). For computation of the
foreign tax credit, see paragraph (i) of
this section.

(2) Net proceeds from agreement vessels
and fund earnings. (i)(a) Section
607(d)(1)(B) provides that gain from a
transaction referred to in section
607(b)(1)(C) of the Act and
§391.2(a)(1)(iii) (relating to ceilings on
deposits of net proceeds from the sale
or other disposition of agreement ves-
sels) is not to be taken into account for
purposes of the Code if an amount
equal to the net proceeds from trans-
actions referred to in such sections is
deposited in the fund. Such gain is to
be excluded from gross income of the
party for the taxable year to which
such deposit relates. Thus, the gain
will not be taken into account in ap-
plying section 1231 of the Code for the
year to which the deposit relates.

(b) [Reserved]

(ii)(a) Section 607(d)(1)(C) of the Act
provides that the earnings (including
gains and losses) from the investment
and reinvestment of amounts held in
the fund and referred to in section
607(b)(1)(D) of the Act and
§391.2(a)(1)(iv) shall not be taken into
account for purposes of the Code if an
amount equal to such earnings is de-
posited into the fund. Such earnings
are to be excluded from the gross in-
come of the party for the taxable year
to which such deposit relates.

(b) However, for purposes of the basis
adjustment under section 1232(a)(3)(E)
of the Code, the ratable monthly por-
tion of original issue discount included
in gross income shall be determined
without regard to section 607(d)(1)(C) of
the Act.

(iii) In determining the tax liability
of a party to whom paragraph (b)(1) of
this section applies, taxable income,
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determined after application of para-
graph (b)(1) of this section, is in effect
reduced by the portion of deposits
which represent gain or earnings re-
spectively referred to in paragraph
(b)(2) (i) or (ii) of this section. The ex-
cess, if any, of such portion over tax-
able income determined after applica-
tion of paragraph (b)(1) of this section
is taken into account in computing the
net operating loss (under section 172 of
the Code) for the taxable year to which
such deposits relate.

(3) Time for making deposits. (i) This
section applies with respect to an
amount only if such amount is depos-
ited in the fund pursuant to the agree-
ment and not later than the time pro-
vided in paragraph (b)(2) (ii), (iii), or
(iv) of this section for the making of
such deposit or the date the Secretary
of Transportation provides, whichever
is earlier.

(ii) Except as provided in paragraph
(b)(2) (iii) or (iv) of this section, a de-
posit may be made not later than the
last day prescribed by law (including
extensions thereof) for filing the par-
ty’s Federal income tax return for the
taxable year to which such deposit re-
lates.

(iii) If the party is a subsidized oper-
ator under an operating-differential
subsidy contract, and does not receive
on or before the 59th day preceding
such last day, payment of all or part of
the accrued operating-differential sub-
sidy payable for the taxable year, the
party may deposit an amount equiva-
lent to the unpaid accrued operating-
differential subsidy on or before the
60th day after receipt of payment of
the accrued operating-differential sub-
sidy.

(iv) A deposit pursuant to
§391.2(a)(3)(i) (relating to underdeposits
caused by audit adjustments) must be
made on or before the date prescribed
for such a deposit in §391.2(a)(4).

(4) Date of deposits. (i) Except as oth-
erwise provided in paragraphs (b)(4) (ii)
and (iii) of this section (with respect to
taxable years beginning after Decem-
ber 31, 1969, and prior to January 1,
1972), in §391.2(a)(2)(i), or in §391.10(b),
deposits made in a fund within the
time specified in paragraph (b)(3) of
this section are deemed to have been
made on the date of actual deposit.
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(ii)(a) For taxable years beginning
after December 31, 1969, and prior to
January 1, 1971, where an application
for a fund is filed by a taxpayer prior
to January 1, 1972, and an agreement is
executed and entered into by the tax-
payer prior to March 1, 1972,

(b) For taxable years beginning after
December 31, 1970, and prior to January
1, 1972, where an application for a fund
is filed by a taxpayer prior to January
1, 1973, and an agreement is executed
and entered into by the taxpayer prior
to March 1, 1973, and

(c) For taxable years beginning after
December 31, 1971, and prior to January
1, 1975, where an agreement is executed
and entered into by the taxpayer on or
prior to the due date, with extensions,
for the filing of his Federal income tax
return for such taxable year, deposits
in a fund which are made within 60
days after the date of execution of the
agreement, or on or before the due
date, with extensions thereof, for the
filing of his Federal income tax return
for such taxable year or years, which-
ever date shall be later, shall be
deemed to have been made on the date
of the actual deposit or as of the close
of business of the last regular business
day of each such taxable year or years
to which such deposits relate, which-
ever day is earlier.

(iii) Notwithstanding paragraph
(b)(4)(ii) of this section, for taxable
years beginning after December 31,
1970, and ending prior to January 1,
1972, deposits made later than the last
date permitted under paragraph
(b)(4)(ii) but on or before January 9,
1973, in a fund pursuant to an agree-
ment with the Secretary of Transpor-
tation acting by and through the Ad-
ministrator of the National Oceanic
and Atmospheric Administration, shall
be deemed to have been made on the
date of the actual deposit or as of the
close of business of the last regular
business day of such taxable year,
whichever is earlier.

(c) Determination of earnings and prof-
its. [Reserved]

(d) Accumulated earnings tax. As pro-
vided in section 607(d)(1)(E) of the Act
amounts, while held in the fund, are
not to be taken into account in com-
puting the ‘“‘accumulated taxable in-
come”’ of the party within the meaning
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of section 531 of the Code. Amounts
while held in the fund are considered
held for the purpose of acquiring, con-
structing, or reconstructing a qualified
vessel or barges and containers which
are part of the complement of a quali-
fied vessel or the payment of the prin-
cipal on indebtedness incurred in con-
nection with any such acquisition, con-
struction, or reconstruction. Thus, for
example, if the reasonable needs of the
business (within the meaning of section
537 of the Code) justify a greater
amount of accumulation for providing
replacement vessels than can be satis-
fied out of the fund, such greater
amount accumulated outside of the
fund shall be considered to be accumu-
lated for the reasonable needs of the
business. For a further example, al-
though amounts in the fund are not
taken into account in applying the tax
imposed by section 531 of the Code, to
the extent there are amounts in a fund
to provide for replacing a vessel,
amounts accumulated outside of the
fund to replace the same vessel are not
considered to be accumulated for the
reasonable needs of the business.

(e) Nonapplicability of section 1231. If
an amount equivalent to gain from a
transaction referred to in section
607(b)(1)(C) of the Act and §391.2(c) (1)
and (5) is deposited into the fund and,
therefore, such gain is not taken into
account in computing gross income
under the provisions of paragraph (b)(2)
of this section, then such gain will not
be taken into account for purposes of
the computations under section 1231 of
the Code.

(f) Deposits of capital gains. In respect
of capital gains which are not included
in the gross income of the party by vir-
tue of a deposit to which section 607(d)
of the Act and this section apply, the
following provisions of the Code do not
apply; the minimum tax for tax pref-
erences imposed by section 56 of the
Code; the alternative tax imposed by
section 1201 of the Code on the excess
of the party’s net long-term capital
gain over his net short-term capital
loss; and, in the case of a taxpayer
other than a corporation, the deduc-
tion provided by section 1202 of the
Code of 50 percent of the amount of
such excess. However, section 56 may
apply upon a nonqualified withdrawal
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with respect to amounts treated under
§391.7(d)(2) as being made out of the
capital gain account.

(g) Deposits of dividends. The deduc-
tion provided by section 243 of the Code
(relating to the deductions for divi-
dends from a domestic corporation re-
ceived by a corporation) shall not
apply in respect of dividends (earned on
assets held in the fund) which are de-
posited into a fund, and which, by vir-
tue of such deposits and the provisions
of section 607(d) of the Act and this sec-
tion, are not included in the gross in-
come of the party.

(h) Presumption of validity of deposit.
All amounts deposited in the fund shall
be presumed to have been deposited
pursuant to an agreement unless, after
an examination of the facts upon the
request of the Commissioner of Inter-
nal Revenue or his delegate, the Sec-
retary of Transportation determines
otherwise. The Commissioner or his
delegate will request such a determina-
tion where there is a substantial ques-
tion as to whether a deposit is made in
accordance with an agreement.

(i) Special rules for application of the
foreign tax credit—(1) In general. For
purposes of computing the limitation
under section 904 of the Code on the
amount of the credit provided by sec-
tion 901 of the Code (relating to the for-
eign tax credit), the party’s taxable in-
come from any source without the
United States and the party’s entire
taxable income are to be determined
after application of section 607(d) of
the Act. Thus, amounts deposited for
the taxable year with respect to
amounts referred to iIn section
607(b)(1)(A) of the Act and §391.2(a)(1)(i)
(relating to taxable income attrib-
utable to the operation of agreement
vessels) shall be treated as a deduction
in arriving at the party’s taxable in-
come from sources without the United
States (subject to the apportionment
rules and paragraph (i)(2) of this sec-
tion) and the party’s entire taxable in-
come for the taxable year. Amounts de-
posited with respect to gain described
in section 607(d)(1)(B) of the Act and
§391.2(c) (relating to net proceeds from
the sale or other disposition of an
agreement vessel and net proceeds
from insurance or indemnity) and
amounts deposited with respect to
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earnings described in section
607(d)(1)(C) of the Act and paragraph
(b)(2)(ii) (relating to earnings from the
investment and reinvestment  of
amounts held in a fund) of this section
are not taken into account for purposes
of the Code and hence are not included
in the party’s taxable income from
sources without the United States or in
the party’s entire taxable income for
purposes of this paragraph.

(2) Apportionment of taxable income at-
tributable to agreement vessels. For pur-
poses of computing the overall limita-
tion under section 904(a)(2) of the Code
the amount of the deposit made with
respect to taxable income attributable
to agreement vessels pursuant to
§391.2(a)(1)(i) which is allocable to
sources without the United States is
the total amount of such deposit multi-
plied by a fraction the numerator of
which is the gross income from sources
without the United States from the op-
eration of agreement vessels and the
denominator of which is the total gross
income from the operation of agree-
ment vessels computed as provided in
§391.2(b)(2). For purposes of this para-
graph, gross income from sources with-
out the United States attributable to
the operation of agreement vessels is
to be determined under sections 61
through 863 of the Code and under the
taxpayer’s usual method of accounting
provided such method is reasonable and
in keeping with sound accounting prac-
tice. Any computation under the per-
country limitation of section 904(a)(1)
shall be made in the manner consistent
with the provisions of the preceding
sentences of this paragraph.

§391.4 Establishment of accounts.

(a) In general. Section 607(e)(1) of the
Act requires that three bookkeeping or
memorandum accounts are to be estab-
lished and maintained within the fund:
The capital account, the capital gain
account, and the ordinary income ac-
count. Deposits of the amounts under
the subceilings in section 607(b) of the
Act and §391.2 are allocated among the
accounts under section 607(e) of the Act
and this section.

(b) Capital account. The capital ac-
count shall consist of:

(1) Amounts referred to in section
607(b)(1)(B) of the Act and §391.2
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